INTRODUCTION
In footnote eleven of the Brown' opinion, the Supreme Court famously cited social science evidence in support of the proposition that segregated schools harmed African-American students. 2 This footnote ignited a debate over both the quality of the research cited and the extent to which it influenced the outcome of the case.' While this tired debate continues today,' surprisingly little attention has been devoted to the significance of social science evidence in contemporary desegregation cases. That is the focus of this Essay.
There are currently two main sets of "desegregation" cases being litigated. One involves attempts to dissolve desegregation decrees, and the central question is whether the school district has sufficiently eliminated the prior vestiges of discrimination to justify declaring the district unitary. ' The other involves challenges to voluntary integration plans, and the central question is whether the voluntary use of race to assign or admit students to grade schools satisfies a compelling state interest. 6 As the papers for this Conference demonstrate, we are awash in social science evidence that is potentially relevant to both sets of cases, and this evidence is undoubtedly interesting and important to both scholars and policymakers. The main question I would like to address, however, is whether this evidence is all that important to courts, or, put differently, the extent to which social science evidence influences the outcomes of modern desegregation cases.
"Social science evidence" is a fairly amorphous term, so let me be clear about what I mean. By the use of this phrase I do not mean to include all statements of fact about the current state of the world, which might be gathered by, say, demographers or other social scientists. Instead, I mean to refer to social science studies that generally seek to establish correlation or causation. Most specifically, I am interested in the mound of social science evidence regarding the actual benefits and costs of school desegregation, either in terms of academic achievement, improved social relations, or greater "life prospects." It would underestimate the amount of attention social scientists have devoted to this topic to call it a cottage industry. 7 I am interested in whether this research matters much to courts.
Let me start with a hopefully provocative and obviously bald answer, and then backtrack slightly by admitting a caveat. For reasons I will explain, it seems dubious that social science evidence plays an influential role in these cases. Put differently, and more pointedly, in my view, social science research will not prevent the dismantling of desegregation decrees or save voluntary integration plans. At the same time, however, I readily admit that there is no good way to determine directly the influence of social science evidence on court decisions. Court opinions are only partially helpful, insofar as they might discuss the social science evidence presented and comment on its strengths or weaknesses. But even when courts do discuss the evidence, which is not always the case, it is impossible to know whether the evidence influenced the outcome or whether the evidence is being cited to support an outcome reached for other reasons. (Brown itself, and the endless debate regarding the significance of footnote eleven, is the perfect cautionary tale here.) Conversely, even where court opinions do not discuss social science evidence, it is possible that social science research, at some point in time, influenced the judge's views of the pertinent legal issue.
It might be possible to survey judges in an attempt to understand the factors that influenced their decisions. One might also conduct regression analyses in an effort to isolate the variable most likely to have influenced the outcome in these cases. These investigative techniques, however, are likely to turn up incomplete and unreliable data, as one could never be certain that the judges surveyed were being candid or that all of the relevant variables were considered in a regression analysis.
Beyond this, one could gather anecdotal evidence from various trials that might shed partial light on the extent to which courts seemed interested in or persuaded by the 7. For a discussion of this body of research, see, e.g., James E. Ryan, Schools, Race, and Money, 109 YALE L.J. 249, 296-307 (1999) . presentation of social science evidence. 8 But this evidence would also be incomplete and fairly unreliable.
It seems, then, that the only way to approach the question is indirectly, by considering the circumstances that would make social science evidence more or less influential in a particular case or context. Accordingly, my argument does not rest upon survey data or statistical analysis, but rather upon several observations and some hopefully reasonable speculations that together suggest the strong unlikelihood that social science evidence influences the outcome of modern desegregation cases.
To begin, it seems likely that the relevance and influence of social science evidence in any context will largely be a function of three related factors: (1) the legal standards applied; (2) the nature and strength of the social science evidence presented; and (3) the nature of the issues presented.
As for the first factor, the legal standards establish the questions that must be answered in order to resolve the case. The more empirically based the questions, the more relevant and important social science evidence becomes. The more normative, value-laden, or abstract the questions, the less relevant and important the social science evidence. 9 Legal standards also dictate the burdens of proof and sometimes establish presumptions, which in turn affect the relative importance of social science evidence. Even where the questions asked could be answered or informed by social science evidence, the second factor-the relative quality, consistency, and overall strength of the social science evidence presented-will obviously affect the extent to which courts rely upon it. The more determinate the evidence, the more influential it might be; the more mixed and inconclusive it is, the less likely it is that courts will rely heavily upon it in reaching (as opposed to merely bolstering) a decision.
The third factor, the nature of the issues involved, is admittedly a bit vague and overlaps to a certain extent with the legal standards. What I mean to capture is the notion that if judges perceive an issue as involving moral or philosophical judgments, as opposed to pragmatic or instrumental ones, they are less likely to rely heavily on [Vol. 81social science evidence to resolve the issue, even if the legal standards allow for the consideration of such evidence and even if the evidence is fairly determinate. In addition, intuition and some empirical research suggest that ideology and personal preference will at least occasionally influence a judge's or justice's decision." Common sense suggests that the more familiar and politically salient an issue, the greater the potential for ideology and preference to play influential roles. When these two conditions are both present-an issue is politically salient and perceived in moral or philosophical terms-the likelihood that social science research will influence the outcome seems quite slim. 1 These three factors are interrelated in a number of ways. For example, the less room that legal standards provide for the consideration of social science evidence, the less influential it will be, regardless of its strength. At the same time, the more that social science evidence is mixed, the more likely it is that courts will rely on ideology and personal preference in reaching an outcome. Weak or contradictory social science evidence might also play a role in the creation of legal standards that avoid reliance on such evidence. Similarly, the more politically salient an issue, or the more a court believes that resolving the issue requires moral or philosophical judgments, the less likely it is that courts will create legal standards that make an outcome turn on the state of social science evidence, however determinate it might be.
In the two sets of desegregation cases currently being litigated, these three factors, alone and in combination, point against the proposition that social science evidence plays an influential role. The legal standards that courts use to decide the cases do not offer much room for social science evidence to influence the decisions. The questions that are asked do not easily or ultimately admit empirical 10 . See infra notes 66-68 and accompanying text. 11. To illustrate, most racial classifications must satisfy a compelling state interest in order to be considered constitutional, as explained below. See infra Part I.A. Determining what counts as a compelling interest could be informed or determined by social science evidence regarding the costs and benefits of particular racial classifications. But it need not be, as demonstrated by the Court's conclusion that race may be used to remedy past discrimination. Determining what counts as a compelling interest does not foreclose or require the use of social science evidence. Thus, what will likely determine the influence of social science evidence on court decisions will be the extent to which courts are inclined to rely on such evidence, which will depend in part on whether courts think this is the sort of issue that ought to be decided by reference to social science data. This determination, in turn, will likely depend on whether the court sees the issue (what is a compelling interest?) in moral and philosophical terms and whether the court has preconceived views about the issue.
answers. Even where social science evidence could provide a partial answer, moreover, the evidence itself is more often than not conflicting or inconclusive. Finally, it seems fairly clear that judges, and especially Supreme Court Justices, view the central issues-such as when to terminate desegregation decrees or when to allow race to be used in government decisionmaking-in moral or philosophical terms. It seems equally reasonable to suppose that most federal judges have quite strong personal views on these issues. If these observations and arguments are correct, it follows that social science evidence probably has little influence on modern desegregation decisions. To be sure, one might be able to point to exceptional cases, where it seems plain that social science evidence influenced the outcome. But these exceptions should not, I think, detract from the central argument of this Essay, which is that the deck is strongly stacked against social scientists who wish to influence the outcome of contemporary desegregation cases.
If this is not sufficient to alienate or depress the social scientists (and perhaps some of the lawyers) in the crowd, I will go one step further and consider more recent, but less prevalent, programs and legal claims designed to achieve school integration. Specifically, I will examine the legality of socioeconomic integration plans, desegregation claims based on state education clauses, and challenges to school district lines based on the disparate impact regulations promulgated by the Department of Education pursuant to Title VI of the 1964 Civil Rights Act. 12 Although these programs and legal claims may offer some hope of achieving integration, and at least one of the claims allows some room for social science evidence to play an influential role, I will argue that the ability of social science evidence to influence the outcome of any relevant court decisions remains fairly limited.
This Essay has three Parts. The first Part will begin by describing the use of social science evidence in older desegregation cases in order to place in context the subsequent discussion of the Court's recent cases concerning the dismantling of desegregation decrees. Part Two will address cases concerning the constitutionality of voluntary integration plans, and Part Three examines alternative approaches and legal claims seeking to achieve some measure of racial and/or socioeconomic integration. I conclude with some suggested strategies for lawyers and social scientists interested in fostering racial and socioeconomic integration.
I. DISMANTLING DESEGREGATION DECREES

A. The Legal Standards
The legal standards established by the Court for the dissolution of desegregation decrees allow little room for social science evidence to influence, much less dictate, the outcome. In this regard, the standards are consistent with those used in earlier desegregation cases. Indeed, it is striking how the standards and presumptions developed throughout the entire course of desegregation litigation have allowed relatively little room for the consideration of social science evidence. To see this, and to set the stage for a discussion of the Court's most recent desegregation decisions, it is helpful to review the Court's early opinions. The place to begin, as always, is with Brown itself.
Early Desegregation Cases
Brown was the first and only desegregation decision by the United States Supreme Court that at least appeared to rest on social science evidence regarding the harm that segregated schools inflicted on black students. Notwithstanding some lingering debate, it seems very unlikely that the evidence cited in footnote eleven actually influenced the outcome in Brown. First, it was just a footnote, after all, to paraphrase Chief Justice Warren's response to the attention the note received. 13 More than this, it is difficult to reconcile the notion that social science evidence was determinative in Brown with the fact that the Court relied on its decision in Brown, and nothing more, to outlaw segregated golf courses, 4 buses, 5 and beaches. 16 If social science evidence establishing the harm of segregated schools actually played a role in the outcome of Brown, it is difficult to understand how the Court could have struck down segregation in other contexts solely on the basis of Brown. Finally, accounts of those who drafted the opinion, as well as an understanding of the political history surrounding the decision, strongly suggest that the evidence was cited 13 . RICHARD KLUGER, SIMPLE JUSTICE 706 (1975) ("Then [Warren] added, by way of stressing that the sociology was merely supportive and not the substance of the holding, 'It was only a note, after all.' ").
14. The Court temporarily disappeared from the desegregation field after Brown I and the "all deliberate speed" decision the next year in Brown H.9 When the Court returned to the field in the late 1960s, however, it issued three opinions-Green, 2° Swann, 2 and Keyes 2 -that established aggressive remedial standards for desegregation cases. In so doing, it created presumptions that precluded much reliance on social science data regarding the causes of current segregation. Green and Swann established the presumption that any present segregation was the result of prior acts of segregation, 23 and Keyes established the presumption that intentional acts of segregation in one part of a school district caused segregation throughout the district. 24 These presumptions, in turn, were practically irrebuttable, as they required defendants to prove a negative:
that current segregation or segregation in one part of a district was not caused by prior acts of segregation or segregation elsewhere in a district. These remedial standards also gave little consideration to whether minority students were actually better off in integrated schools. The Court's remedial mandate required school districts to achieve the maximum extent of desegregation practicable, period." Whether black students in a particular district might be better off socially and academically were they to remain in neighborhood schools was simply irrelevant in this equation. In Milliken 1,27 decided in 1974, the Court severely restricted the potential for interdistrict remedies and dealt a crushing blow to urban desegregation. 8 
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[Vol. 81 residential segregation that plagued most metropolitan areas, gerrymandering district lines was hardly necessary. States could leave in place existing school district lines, which outside of the South were usually coterminous with municipal boundaries, and residential segregation between cities and suburbs would take care of the rest. The legal standard created in Milliken I was obviously quite formal and blind to the demographic realities of most metropolitan areas. The standard, for example, made it legally irrelevant that a desegregation plan limited to a predominantly minority school district would obviously not result in much integration. In addition, the standard allowed for no consideration of the benefits of metropolitanwide school desegregation. Plaintiffs could not obtain interdistrict relief, for example, by demonstrating that an interdistrict plan would bring greater benefits to all involved than would a plan limited to a single district. To be sure, the Milliken I Court's construction of such a formal standard could have been influenced by a hunch that the costs of interdistrict busing outweighed its benefits, but there is little hint in the opinion (and little reason to believe) that the Court relied much on social science research to inform its view on this issue.
29
Several years later, in Milliken 1,3° the Court sought to cushion the blow of Milliken I by allowing remedial and compensatory education programs to be part of a desegregation remedy. 3 The opinion in Milliken H typified the Court's approach to proof in these cases, which at times bordered on selfparody. The Court proclaimed, as it did in every desegregation decision from Swann forward, that the remedy must be tailored to the constitutional violation and that it must return plaintiffs to the position that they would have occupied had their constitutional rights been respected in the first place. 32 The uninitiated might have believed from this that plaintiffs would have to demonstrate with some precision that prior acts of segregation caused current educational disparities. However, those who had seen this principle in action in earlier cases, ranging from Green and Swann (where all-out desegregation was ordered on the basis of this principle) to Milliken I (where all-out desegregation was denied on the basis of this principle) would have known better.
29. There is also good reason to believe that the intense popular and political opposition to interdistrict busing influenced the Court's decision. See James E. Ryan we think it deserves special emphasis," and opining in classic armchair fashion about the impact of segregation on the "speech habits" of minority students, the Court approved the inclusion of state-funded remedial education programs in desegregation decrees. 33 The Court repeatedly admonished those who were listening that "it must always be shown that the constitutional violation caused the condition for which remedial programs are mandated." 34 Those who were watching, however, would have noticed that the Court essentially presumed a causal link between prior acts of segregation and current educational disparities, and in so doing suggested that lower courts could and should follow suit. This is not to say, of course, that social science evidence would have failed to establish a causal link between prior segregation and a current need for remedial education. My point is that demonstrating such a link with rigor hardly seemed necessary in light of the Court's approach.
By the late 1970s, the basic legal framework for implementing desegregation decrees was thus established, and social science research relating to the causes of current segregation or the harms and benefits of forced busing was at best tangentially useful to the task of implementation. A lingering question remained, however, and that was simply: When should this end-at what point should desegregation decrees be lifted? After remaining silent in the 1980s, the Court decided three cases in the early 1990s that confronted this question directly.
Just as the standards for implementing desegregation decrees offered little room for social science evidence to influence decisions, the standards for dissolving such decrees also cabin the relevance and influence of social science research.
Contemporary Desegregation Decisions
In Dowell 5 and Freeman, 36 decided in 1991 and 1992, respectively, the Court established standards to determine when desegregation decrees could be completely or partially lifted. 37 In Dowell, the Court held that school districts should be declared unitary and court supervision should end when it could be shown that the district "had complied in good faith with the desegregation decree since it was entered, and [that] the vestiges of past discrimination had been eliminated to the extent practicable. ' 3 8 To determine whether the vestiges have been eliminated, the Court instructed lower courts to consider not only student assignment but also the other so called Green factors: "faculty, staff, transportation, extracurricular activities and facilities. '39 In Freeman, the Court held that district courts could relinquish partial control over school districts if they are satisfied that the school district has fulfilled its obligations with respect to one or more of the Green factors." The standards for determining partial unitary status are essentially identical to those articulated in Dowell. Courts should determine, with regard to one or more of the Green factors, whether the district has acted in "good faith ... and ... whether the vestiges of past discrimination have been eliminated to the extent practicable." 4 In Jenkins, 42 decided in 1995, the Court addressed when Milliken H remedies, relating to compensatory and remedial education programs, should cease. 43 The Court held that the same standards articulated in Dowell and Freeman should apply, and it added that lower courts should seek to remedy only "the incremental effect that segregation has had on minority student achievement." '4 A Thus, "[t]he basic task of the District Court is to decide whether the reduction in achievement by minority students attributable to prior de jure segregation has been remedied to the extent practicable. 45 All three decisions send unmistakable signals that district courts should begin winding up the process of desegregation. In each opinion, the Court stressed the importance of returning schools to local control, emphasizing that this is the ultimate objective of any desegregation suit. Indeed, the Court suggested in Freeman that schools should be returned to "the control of local authorities at the passage of time, combined with good faith efforts on the part of school districts, made court control less justifiable. In Freeman, for example, the Court reasoned that the passage of time made it less plausible to attribute current racial imbalances among schools to prior acts of de jure segregation. 47 Finally, the Court stressed that forces beyond the control of the school district might be primarily responsible for current conditions in schools. In Jenkins, the Court stressed that "numerous external factors beyond the control of [the school district and the state] affect minority student achievement." 48 Similarly, in Freeman, the Court suggested that demographic changes independent of prior acts of de jure segregation might be the primary cause of current racial imbalance in the schools. 49 What does all of this portend for the usefulness of social science evidence in cases involving the question of whether desegregation decrees should be partially or completely lifted? As I read the three Supreme Court decisions, as well as lower court cases applying these precedents, there is very little room for social science research to influence a unitary status determination.
To begin, it is important to notice what is not factored into the decision as to whether decrees should be dissolved. There is no consideration of whether black or white students are currently benefiting from the desegregation plan at issue. Studies about the benefits of integrated education are thus formally irrelevant to the determination of unitary status.
In addition, there is little consideration of the impact that lifting the decree will have on students. It is irrelevant that schools might become resegregated once decrees are lifted and districts reinstitute neighborhood school policies, and it is irrelevant that minority students might suffer if remedial programs are discontinued. 0 Right from the start, then, the bulk of social science studies concerning the costs and benefits of racially integrated schools are relegated to the sidelines of the unitary status inquiry. It is difficult to overstate the importance of this point: the plain truth is that most of the research presented at this Conference-regarding either the resegregation of schools if decrees are dismantled or the benefits of continuing desegregation plansl'-is simply irrelevant to the legal standards that govern unitary status determinations.
Consider, next, the questions that are asked. Social science evidence is hardly necessary to determine whether a district has acted in good faith. If the district can show that it complied with court orders and did not actively seek to thwart the effect of those orders, it should be able to satisfy this prong of the inquiry. 2 Social science evidence could in theory help determine whether the vestiges of prior discrimination have been eliminated to the extent practicable. Under this prong of the unitary status inquiry, districts must prove that current conditions, particularly those related to racial imbalance, are not traceable to prior acts of segregation. At first blush, it might appear both that school districts retain a heavy burden and that social science research about the causes of current conditions could play an influential role in this determination.
A closer look demonstrates otherwise. To begin, it is important to understand how this burden of proof actually operates. Initially, it appears that the presumption established in Green and Swann still holds, meaning that all current conditions of racial imbalance are presumed to be the result of prior acts of segregation, unless the school district can demonstrate otherwise. The Court, however, shifted this presumption, subtly but importantly, in Freeman. It did so by emphasizing that demographic changes that occur after a court has implemented a desegregation decree can suffice to sever the link between prior acts of segregation and current levels of racial imbalance. 53 Importantly, the school district need not disprove that the demographic changes themselves are traceable to prior acts of segregation.
In practical terms, this has meant that school districts can rebut the presumption that current racial imbalances are a vestige of prior discrimination simply by introducing demographic data that describe residential changes that have occurred since the initial desegregation decree was implemented. 4 Thus, in Freeman, the Court suggested that the school district could sever the link between prior and present segregation by showing that the desegregation decree was designed to achieve integration but was quickly rendered ineffective by changes in residential patterns." Once such a showing is made, the burden effectively shifts back to the party seeking to resist a finding of unitary status, who must prove that the changed residential patterns themselves are the product of prior acts of segregation. 56 It is theoretically possible that a sophisticated social science study might be able to establish a connection between current patterns of residential segregation and prior acts of school segregation. In reality, however, this is probably impossible to do with any degree of precision or certainty. The causes of current residential segregation are many and tangled. 57 Separating out the various causal strands and identifying prior acts of school segregation as a determinant factor is likely beyond the capabilities of social science research.
Jenkins adds to the difficulties facing those interested in maintaining desegregation decrees, as it also shifts the traditional presumption about causation. Professor Wendy Parker astutely identified this shift in a recent article, where she described how the 54. See, e.g., Belk v. Charlotte-Mecklenburg Bd. of Educ., 269 F.3d 305, 322-23 (4th Cir. 2001) (en banc) ("Long periods of almost perfect compliance with the court's racial balance guidelines, coupled with some imbalance in the wake of massive demographic shifts, strongly supports the district court's finding that the present levels of imbalance are in no way connected with the de jure segregation once practiced in CMS. Court in Jenkins resurrected the "incremental effect" standard that it had toyed with briefly in the 1970s but then discarded." Prior to Jenkins, school districts were typically presumed responsible for current conditions, including disparities in achievement, unless they could show that prior acts of segregation did not play a causal role. In Jenkins, however, the Court stated that district courts must identify "the incremental effect that segregation has had on minority student achievement." 59 The Court said nothing about the burden of proof, but notice the effect of this requirement. Gone is the presumption that all disparities in achievement are the result of prior segregation; courts now are charged with identifying the causes of those disparities and apportioning responsibility accordingly. As Professor Parker suggests, this seems to require that plaintiffs, not the school district, establish the incremental effect of prior segregation on current levels of achievement. 6 " Such a showing will be difficult, if not impossible, to make, as the factors that affect achievement are numerous and hard to isolate, making it quite difficult to apportion responsibility and thereby identify incremental effects. Indeed, the Court in Jenkins recognized as much, stating that "numerous external factors beyond the control of [the school district and the state] affect minority student achievement." 61 Even were social science research helpful in establishing causal links between prior acts of segregation and current conditions-be they racial imbalance in schools or achievement disparities-the Court's three opinions strongly indicate that other factors should ultimately determine when decrees are lifted. Most importantly, the opinions emphasize that district courts should consider the importance of local control when deciding whether to lift desegregation decrees. 62 Relatedly, the opinions also suggest that court control has lasted quite long and that at some point, regardless of the evidence about causation and current conditions, local control should be restored. Indeed, this seems to be the primary point of including the caveat that vestiges of discrimination should be 58 
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eliminated "to the extent practicable," which invites courts to conclude simply that enough has been enough. 6 3 Social science research, of course, cannot tell a court how to value local control, nor can it specify the appropriate duration of desegregation decrees.
These determinations require value judgments about federalism and the proper role of federal courts. A close reading of all three opinions together suggests that, ultimately, these value judgments should dictate the outcome of unitary status cases. In theory, social science evidence about the benefits of integration or about the causes of current conditions could indirectly influence the decisions, insofar as it might shape a judge's or Justice's values or beliefs about the proper role of courts and the wisdom of continuing court oversight of school districts. The available social science research, however, does not seem up to this task, as the next section describes.
B. The Nature and Strength of the Social Science Evidence
There are two types of social science studies that could play a role in unitary status cases. Studies about the current causes of racial imbalance or racial disparities in achievement are certainly relevant to the determination of whether the vestiges of prior discrimination have been eliminated to the extent practicable. For reasons already explained, however, these studies are likely to be of limited use, at best. I may be underestimating the capacity of social science, but it seems plain that linking prior acts of school segregation either to current racial imbalances or educational disparities simply cannot be done with much precision. As a result, whoever bears the ultimate burden of proof on these issues will likely lose.
The second set of studies, which addresses the costs and benefits of school desegregation, is notoriously mixed and hotly debated. There appears to be something of a scholarly consensus that desegregation does benefit minority students academically, at least somewhat, and that it does not harm white students. There is also 63. See, e.g., Coalition to Save Our Children v. State Bd. of Educ., 90 F.3d 752, 760 (3rd Cir. 1996) ("Given the Court's recent assertion that federal supervision of local school districts 'was intended as a temporary measure to remedy past discrimination,' we underscore that the phrase 'to the extent practicable' implies a reasonable limit on the duration of that federal supervision.") (internal citation omitted); accord Belk v. some consensus that integration, under certain conditions, improves social relations and can enhance opportunities for minorities seeking higher education and well paid employment. At the same time, however, there are skeptics and naysayers among social scientists who seek to refute the proposition that desegregation produces academic improvement, better social relations, or better opportunities beyond grade school. ' Perhaps even more importantly, the research appears politicized. 6 5 To be blunt, a number of social scientists studying desegregation seem precommitted to particular findings. One can often predict the conclusions of a report based on the identity of the author. This is not to suggest that it is impossible to assess whether one report is more trustworthy than another, but reports authored by social scientists who consistently adhere to divergent positions will likely breed skepticism among courts about the usefulness of social science evidence. This is speculative, to be sure, but I suspect that some of the skepticism can be traced to the effect that legal realism and its more modern progeny continue to have on contemporary lawyers and judges. To oversimplify, law is no longer considered a science, nor do lawyers and judges generally believe that law is to be found by courts rather than made by them. It is widely accepted that personal opinions and ideology play an influential role in judicial outcomes, perhaps especially in the arena of constitutional law.
6 6 In this view, constitutional or statutory text, or court precedent, exerts a fairly minimal constraint on judges or Justices interested in reaching a result that accords with their personal preferences, however formed. Such a view of lawmaking among courts inevitably breeds a certain amount of skepticism, much of it healthy, about claims to objectivity and neutrality. Indeed, law students for decades have been taught to pay less attention to what a court says than to what is "really" going 64. For a discussion of the social science evidence, see Ryan, supra note 7, at 297-307. 65. I am obviously not the first to notice this. For an earlier and harsher assessment, That is, they may take the view that social science data, just like legal texts and precedents, are manipulable and can usually support whatever conclusion a particular author desires. Such skepticism, of course, can only be reinforced by the battles among experts that play out in courtrooms every day, where social scientists, doctors, engineers, and other expert witnesses routinely reach diametrically opposed conclusions based on similar data. 68 To be sure, social scientists and other experts themselves may be able to sort out who has the better claim in any given dispute, based on their familiarity with the data and the methodologies employed. 69 Judges, however, are going to be relatively disadvantaged in this regard, unless they have specialized training in the methodologies at issue. Just as a nonlawyer will often have a difficult time assessing whether the majority or dissent in a particular case was truer to the 67. For a helpful overview of legal realism and its effects on legal thinking, see Yudof, supra note 9, at 63-68. For a classic example of the skeptical outlook described above, see generally Mark V. text or precedent involved, judges will have a difficult time assessing whether one social scientist or another has rendered a more methodologically sound report. 70 This is not to say that judges or Justices are incapable of sifting through competing claims and correctly deciding that the evidence, though disputed, is actually conclusive on a particular point. For this to occur, however, members of the judiciary would have to be motivated to allow social science evidence to influence the outcome directly or at least to inform their views of the issues involved. The nature of the issues involved in desegregation cases, however, makes this unlikely.
C. The Nature of the Issues Involved
There is a raging debate among political scientists over the extent to which law matters. Some, like Spaeth and Segal, argue that lawthe text of constitutions and statutes or precedent-matters very little compared to the political ideology of the individual judges or Justices. 71 They have sought to document this hypothesis by studying voting patterns among Justices, which they believe establish that ideology and preference dwarf other factors in terms of influencing the decisions of the Justices. Critics have challenged Spaeth and Segal's methodology, arguing that it rests on too crude a view of the "law" and fails to capture the extent to which different voting patterns may rest less on different ideologies than on disagreements about the law or about the facts and the proper inferences to draw from those facts. 7 " Despite the lingering disagreement, it seems fair to say that neither social scientists nor law professors would argue that personal preference and ideology never influence the outcome of a case. The disagreement concerns the magnitude of and occasions for this influence-not its existence.
My colleague, Mike Klarman, has suggested, from the perspective of a legal historian, that the influence of law and personal 70. See Indianapolis Colts, 34 F.3d at 415 ("The judicial constraints on tendentious expert testimony are inherently weak because judges.., lack training or experience in the relevant fields of expert knowledge."). 
20031
preference will vary from issue to issue and case to case. He proposes thinking of a matrix, with law on one axis and politics-meaning a combination of the judge's values, social mores, and external political pressure-on the other. 73 To oversimplify, where the law is unclear and political pressure is strong, politics and ideology will dominate the outcome. Where the law is relatively clear and political pressure is weak, the law will dominate. 7 4 Professor Klarman's approach offers a useful way to think about the influence of social science evidence on the outcome of court decisions. In theory, social science evidence can influence the outcome of a court decision if the relevant legal standards allow some consideration of such evidence or if the evidence indirectly influences a court's view of the issues involved. Whether social science evidence actually will exert some influence, however, depends in part on the nature of the issue involved and the strength of the evidence. Think again of Klarman's matrix, but substitute social science evidence for the law on one axis, with politics remaining as the other axis. The more that a judge or Justice has strong political or ideological views on a particular issue, and the less determinate the social science research, the less likely it is that social science evidence will play an influential role.
Put differently, the stronger the political or ideological views, the stronger the social science evidence will have to be to convince whoever holds those views to change his or her mind.
It is difficult to measure whether judges or Justices have strong ideological or political views about desegregation. The best evidence is usually in the opinions themselves, but relying only on the opinions is circular. Moreover, it is simply impossible to know exactly what influenced particular decisions, which is the major difficulty with the approach taken by political scientists like Spaeth and Segal. Even if one establishes correlations, for example, between outcomes and a Justice's party affiliation, this does not reveal much about the influence of other factors.
Notwithstanding this large caveat, it does not seem a stretch to suggest that judges and Justices are likely to have strong views about school desegregation. School desegregation is a well known legal and political issue, which still generates passionate debate in the public arena, and it was the occasion of one of the Court's most famous opinions in the twentieth century. Desegregation decrees also raise important questions about the legitimacy of judicial interference in state and local affairs and the proper boundaries of court intervention. It seems unlikely that a judge or Justice would' fail to have a fairly strong opinion on such issues. If this supposition is correct, the burden on social scientists is formidable: the evidence they present must be strong enough to influence a judge or Justice who is already predisposed to a particular course of action. Put differently, the evidence must be strong enough not simply to help a judge or Justice make up her mind but to change her mind. Whatever else might be said about the relative strengths or weaknesses of social science research on the causes of current desegregation or the benefits of integration, I doubt anyone would claim that it is sufficiently determinate to alter the views of someone with strong preconceptions about when desegregation decrees should be lifted.
There is an additional aspect at play here, which again has to do with the nature of the issues involved. My suspicion is that most judges or Justices do not ultimately believe that the questions presented in desegregation cases need to or should be answered with reference to social science evidence about the current causes of desegregation or the costs and benefits of school integration." The legal standards established for governing these cases, which allow for little direct consideration of such evidence, suggest as much. Moreover, that these cases touch on questions about judicial legitimacy, a topic which judges will naturally feel lies within their area of expertise, makes it even less likely that courts will turn to social science evidence to inform them about the propriety of their continued involvement. Finally, that these cases involve a general issue-public education-with which judges will have some familiarity and experience, also makes it unlikely that they will feel the need to turn to social science evidence to inform their views. When one considers that the evidence itself is mixed and disputed, the possibility that it actually exerts either a direct or indirect influence on the outcome of cases seems exceedingly slight.
To bolster this point, consider two additional pieces of evidence. The first comes, ironically enough, from social and cognitive 75. This normative question was hotly debated after Brown and the Court's citation to social science evidence. For an argument against relying on social science evidence to answer questions about school desegregation (or constitutional rights generally), see Edmond Cahn, Jurisprudence, 30 N.Y.U. L. REV. 151, 166-68 (1995) . For a response, see Clark, supra note 3, at 227-35. psychology and the second from a different area of law-trademark disputes. Social and cognitive psychologists have compiled a good deal of research to demonstrate the ubiquity of confirmation or assimilation bias, which is the tendency of people "to interpret subsequent evidence so as to maintain their initial beliefs. ' 7 6 Individuals affected by this bias will "dismiss and discount empirical evidence that contradicts their initial views but will derive support from evidence, of no greater probativeness, that seems consistent with their views." 77 Additional studies also suggest that mixed or inconclusive social science evidence will actually increase belief polarization, making a person more convinced than before of the correctness of her views. 78 It stands to reason that the stronger the initial beliefs or views, the less likely it is that social science evidence will change those views, especially if the evidence-as it is in the context of desegregation-is mixed or inconclusive. It also stands to reason that judges are not immune from confirmation or assimilation bias. 79 The second bit of evidence is a counterexample from a context far removed from the politically charged one of desegregation: trademark disputes. 8 " In trademark infringement cases, the plaintiff must show that the alleged infringer's product will cause consumer 79. To give one pertinent example, in his concurrence in Missouri v. Jenkins, 515 U.S. 70 (1995), Justice Thomas argued against continuing remedial programs in Kansas City, and he cited to studies which he believed demonstrated that "there simply is no conclusive evidence that desegregation ... has sparked a permanent jump in the achievement scores of black children." Id. at 120 n.2 (Thomas, J., concurring) (emphasis added). As he conceded in the same passage, however, there is evidence that the gap between white and black test scores narrowed in the last two decades, but he suggested-citing one social science study in support-that this resulted "more from gains in the socioeconomic status of black families than from desegregation." Id. Not only is the evidence about the achievement gains associated with desegregation more mixed than Justice Thomas describes, see Ryan, supra note 7, at 296-307, but the idea that socioeconomic gains are responsible for improved achievement ignores the possibility that desegregation itself played a role in improving the socioeconomic status of black families. Justice Thomas appears to have interpreted existing evidence to confirm his view that remedial programs and desegregation should soon cease.
80. Thanks to Larry Walker for suggesting this comparison.
confusion. 8 The preferred method of demonstrating confusion is the production of consumer surveys. 82 Although the surveys themselves are of varying quality and some judges remain somewhat skeptical of their use, 3 courts nonetheless rely heavily on them. Indeed, some courts have begun to draw adverse inferences from the absence of survey data," which reveals the degree of reliance placed on these studies and obviously encourages parties to produce them. Suffice it to say that trademark disputes, which involve questions like whether Domino's Pizza infringed on the Domino Sugar trademark 8 5 or whether Seven-Up can label a soft drink "Quirst" after the soft drink "Squirt" is already on the market, 86 do not usually involve ideologically charged issues. 7 Judges are unlikely to have prior views about the proper outcome in most of these cases. Consistent with the findings from social and cognitive psychology, judges thus are likely to be more open to the findings of social science studies that bear on these cases. This is surely not the only reason why social science studies play a more prominent role in these cases, but it seems plausible to assume that it is one important factor. 8 8 Indeed, the plausibility of this hypothesis is strengthened by 81 88. Additional factors include the two others identified as relevant in the desegregation context: the legal standard and the nature of the evidence. As for the former, the legal standard allows ample room for the consideration of social science evidence, and specifically consumer surveys, as the dispositive question is whether consumers are likely to be confused by the alleged trademark infringement. As for the latter, surveys are of varying quality, but "the techniques of testing and sampling buyer reactions have been developed to a fairly high degree of accuracy." 5 MCCARTHY, supra note 68. Courts, moreover, have developed fairly clear standards governing the administration of proper surveys, suggesting that they have gained some expertise in sorting out flawed and reliable studies. See Bacardi & Co. v. New York Lighter Co., 54 U.S.P.Q.2d 1335, 1338 (E.D.N.Y. 2000) (noting that the court set forth standards in a 1983 decision for "governing the administration of a proper likelihood of confusing survey" and that these standards had been "repeatedly used and cited by courts throughout the country").
contrasting the trademark cases with voluntary integration and affirmative action cases, where survey and other social science evidence could play an important role but usually does not.
II. THE CONSTITUTIONALITY OF VOLUNTARY INTEGRATION
Before examining the extent to which the relevant legal standards allow for consideration of social science evidence, it might be helpful to provide some background about voluntary integration plans, as they are not as familiar as their mandatory counterparts. The term "voluntary integration" refers to integration efforts made by school districts that are under no compulsion to integrate, either because they were never subject to a court order or because they have been declared unitary and released from court supervision. Although their details vary considerably, there are essentially three major types of voluntary integration plans:
those that involve examination schools, those that involve magnet schools, and those that offer structured choices among traditional public schools. Examination schools use merit-based admissions policies, which typically rely on test scores as one factor in determining admission. 89 Magnet schools do not have merit-based admissions policies, but like some examination schools, they are often developed around a particular theme or curricular focus, such as music and the performing arts or math and science. 9 " Choice programs allow students to transfer from one school to another, either within or outside of the same school district. 9 The common thread linking the plans is'that all rely on racial criteria to influence if not determine student assignment. Thus, some districts with examination schools, such as Boston, have taken race into account when determining admission. 92 These programs are akin to affirmative action plans at colleges and universities. Many districts with magnet schools have also taken race into account in an attempt to achieve some measure of racial balance. 93 
A. The Legal Standards
The legal standards governing voluntary integration programs are uncertain and warrant some discussion."
Since the Supreme Court decided Croson 96 in 1989, it is clear that most government decisions that rely on race as a factor are subject to strict scrutiny. 97 This means that the programs must be narrowly tailored to achieve a compelling state interest. 98 It is also clear that remedying prior, specific acts of race discrimination satisfies strict scrutiny; that is, this sort of remedial affirmative action is, in the Court's view, a compelling governmental interest. 99 It is unclear whether any other interests are sufficiently compelling to justify the use of race. Specifically, it is unclear whether achieving diversity in an educational setting is a compelling interest." 0 If it is, presumably universities could continue narrowly tailored, race-based affirmative action plans generally Henig & Sugarman, supra note 90 (discussing magnet schools' imposition of racial criteria in their admission processes).
94. See Ryan & Heise, supra note 29, at 2064-65, 2070-71 (discussing magnet schools created to foster voluntary racial integration and interdistrict programs allowing urban students to attend suburban schools).
95. The discussion that follows is abbreviated on the assumption that readers are generally familiar with the Court's affirmative action jurisprudence. For a more extended discussion that does not assume such familiarity, see James E. Ryan and public school districts might also be able to consider race when assigning students to schools, be they examination, magnet, or traditional public schools.
The Supreme Court presumably will decide this Term, in cases involving affirmative action programs at the University of Michigan and the University of Michigan Law School, whether diversity in undergraduate and graduate schools constitutes a compelling interest. 1 ' Although this decision might be relied upon by lower courts when assessing the constitutionality of voluntary integration plans in elementary and secondary schools, it'is not clear that the contexts are sufficiently alike to warrant identical treatment. There are two ways in which these issues could be treated differently.
First, the Court could decide to apply different standards to each context. Although the Court, as mentioned above, has generally applied strict scrutiny to governmental decisions that rely on race, it has created a limited exception in the context of voting rights. Governments can take race into account when drawing voting districts, without triggering strict scrutiny, provided that race is not the predominant factor in drawing the district lines. 02 The Court might allow a similar exception for university affirmative action plans that use race as one factor, but not the predominant factor, in determining admission.' 0 3 It is not clear that such an exception, were it made, would also be appropriate for the grade-school context, where decisions about assigning students are not usually made based on an overall assessment of the student's merit or background.
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Thus, it may be that universities are ultimately subject to a lower standard than are grade schools. 103. For an argument that the Court should do this, see Karlan, supra note 102, at 1594-98.
104. Public schools that do rely on competitive admissions policies, such as the Boston Latin School, are more analogous to the university setting and thus may be able to take advantage of this approach to race-based affirmative action. See supra note 92. This possibility in turn suggests not only that there are important differences between the university and grade-school context, but that there are also important differences between voluntary integration plans. Depending on the legal standards developed to assess affirmative action, as well as the accepted rationale, if any, for non-remedial affirmative action, some types of voluntary integration plans may be more constitutionally suspect than others.
On the other hand, in the grade-school context, the Court has traditionally deferred to school officials when adjudicating students' constitutional rights. When the government is acting in its capacity as grade-school educator, it is subject to less demanding standards regarding the First Amendment, Fourth Amendment, and Due Process rights of students. 1 1 5 Although the Court has not yet shown similar deference regarding student equal protection rights, it has suggested in dicta that voluntary efforts to achieve integration are constitutionally acceptable.
This dicta, however, appeared in
Swann,"°6 which predated Croson' 01 7 and thus may no longer be valid now that the Court believes that strict scrutiny should generally apply to all racial classifications. Nevertheless, the Court has never explained why it shows deference to school officials regarding some rights but not others, and it is possible that the Court would be open to the argument that school officials should be given some deference to implement policies designed to achieve integrated schools. Such policies, after all, do not typically challenge traditional notions of merit by giving race-based preferences in a competitive admissions process." 8 It cannot usually be said, in other words, that any particular student "deserves" to be assigned to a particular school because of his or her special talents or aptitudes. 0 9 Considering race to achieve integrated schools is thus less likely to create stigmatic harms or foster notions of inferiority, which are costs that the Court has associated with affirmative action programs and has used as a justification for subjecting such programs to strict scrutiny. 110 Thus, it is also possible that the Court will hold grade schools to a lower standard than universities. 106. Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971); see id. at 16 (acknowledging that school officials "might well conclude ... that in order to prepare students to live in a pluralistic society each school should have a prescribed ratio of Negro to white students reflecting the proportion for the district as a whole"). Federal courts could not order school officials to take such action in the absence of a finding of prior intentional segregation, but the Court concluded that to take such action voluntarily "as an educational policy is within the broad discretionary powers of school authorities." Id.
107 Even if the Court applies the same compelling interest test in both contexts, it is not at all clear that the results will be the same. Whether diversity is or is not a compelling interest at the university level does not necessarily establish that it is or is not a compelling interest at the elementary and secondary school level. On the one hand, courts might conclude that diversity among students is more important at the university level, where exchanges among students within and outside of the classroom may seem more integral to education than exchanges among grade-school students. " On the other hand, a court might conclude that racial and ethnic integration among younger students is more important than integration among older students, given that younger students are generally more impressionable and thus may benefit more from integration than older students.'
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In addition, a court might distinguish between the goal of student-body diversity and the goal of overcoming de facto racial isolation in the grade school context. At least one lower court has recognized these as distinct interests, 3 and there are good reasons for doing so."' 4 Racial isolation is a distinct and historically significant problem in the context of grade-school education, and it is conceivable that a court would find that efforts to address this problem in the grade school context represent an independent, compelling government interest." 5 A court inclined in this direction may thus find a compelling interest sufficient to justify voluntary 111. See, e.g., Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 312-13 (1978) (noting that a great deal of learning at a university occurs informally through interactions among students from diverse backgrounds); see also Amar & Katyal, supra note 100, at 1773-79 (stressing benefits of diversity in the university setting).
112 will not necessarily determine the constitutionality of voluntary integration plans at the grade-school level, and that the very standards the Court will apply to those plans is uncertain.
The legality of voluntary integration plans will ultimately have to await a Court decision specifically addressing them. In the meantime, lower courts will be left to their own devices in determining the appropriate legal standards. Thus far, these courts have uniformly held that voluntary integration plans must satisfy strict scrutiny, and every court to reach a final decision has found the plan at issue unconstitutional." 7 Courts that have reached this conclusion, however, have dodged the question of whether studentbody diversity is a compelling interest by accepting for argument's sake that it is and then striking down the plans on the ground that they were not narrowly tailored. 118 With this background understood, notwithstanding some lingering uncertainty, it is possible to assess the extent to which the relevant legal standards allow for or require reliance on social science research. Following the lead of the lower federal courts, I will accept for now that the proper legal standards require answering two questions: whether the use of race in assigning students serves a compelling interest and whether any particular program is sufficiently narrowly tailored to achieve that interest. The latter question does not seem to require much reliance on social science research regarding the costs and benefits of desegregation. The lower court cases that have addressed the issue of narrow tailoring suggest that courts will examine the details of the program involved and make a value judgment as to whether the means adopted for achieving diversity are limited to achieving that goal. scope and operation of the programs, including the intended duration of the program and whether it relies on any kind of quota or racial balancing, is certainly relevant. 12° But research relating to the costs and benefits of integration is simply irrelevant to the issue of narrow tailoring. 2 ' Such research, however, is directly relevant to the issue of whether student-body diversity or overcoming de facto segregation is a compelling interest. Determining whether a particular use of race satisfies a compelling interest presumably requires asking whether the consideration of race carries certain benefits that outweigh any costs. Answering this question would require an examination of the purported benefits of voluntary integration plans and consideration of the costs of using race to assign students. In theory, then, there is more potential for social science research to influence the outcome of cases challenging voluntary integration plans than there is for similar research to influence cases seeking to dismantle existing desegregation decrees.
There are, however, two important limitations on the potential influence of such research. The first is temporal. The Court could decide that diversity or overcoming de facto segregation can constitute compelling interests if a particular integration plan generates more benefits than costs. More likely, however, the Court will treat the question as binary and conclude that diversity (or overcoming de facto segregation) either is or is not a compelling interest. If the Court takes this latter approach, the ability of social science evidence to influence the outcome of these cases will be limited to the cases that precede the Supreme Court's ultimate decision, as well as the Court's decision itself. Even within this limited temporal sphere, the second limitation will curb the influence of social science evidence.
That limitation arises from the fact that the costs and benefits of using race to assign students cannot all be informed by social science evidence. Some of the alleged benefits of integration are indeed conducive to social science research and have been the subject of extensive study. 122 In addition, the Court has identified some potential costs of using race as a factor in decisionmaking that could be subjected to social science inquiry, 123 including the claim that racial preferences create stigma and the related danger that programs purporting to benefit minorities will injure them.1 2 4 At the same time, however, the Court has also suggested that considering race prevents achieving the normative goal of a colorblind society, where race is legally irrelevant. 125 That cost, of course, cannot be quantified or otherwise determined by social science inquiry. Thus, even if social science studies could show that voluntary integration plans benefit students, and that these benefits outweigh some of the costs, this is only part of the equation. The other part requires consideration of costs that social science research cannot really inform, and it is anyone's guess as to how a court would weigh any established benefits against these more abstract costs.
Ultimately, courts must make a normative value judgment as to whether the benefits of voluntary integration so outweigh the costs that such plans should be allowed. Although social science research is relevant to this task and could thus inform a court's judgment, including the Supreme Court's judgment, the strength of the research and the nature of the issues involved reduce the likelihood that such research will be very influential.
B. The Nature and Strength of the Social Science Evidence
Given that the social science research pertinent to this issue is similar to the research relevant to dismantling desegregation decrees, I will not belabor the points made above. The key point to recognize is that the compelling interest standard is strongly tilted against any use of race in government programs, which means that if this is indeed the appropriate standard to apply, the burden on those seeking to justify voluntary integration plans will be heavy. Social science evidence pertaining to integration generally, as already discussed, is often equivocal and subject to conflicting interpretations. In addition, just like cases involving desegregation decrees, cases involving the constitutionality of voluntary integration plans feature dueling experts. Those challenging the plans hire experts who testify and present studies showing that the social and academic gains from integration are limited at best, while those defending them hire 123. As discussed below, see infra notes 129-37 and accompanying text, although these costs-could be informed by social science data, the Court does not seem interested in such evidence.
124. experts who paint a more positive and optimistic picture of the benefits of integration. 12 6 Given the difficulty of demonstrating that any use of race is compelling, presumably social science evidence would have to be fairly strong and consistent in order to influence a court's decision. As it stands, however, the social science evidence, at least as it is presented to courts, is mixed at best.
To the extent national or case specific studies about integration are indeterminate, there is less reason to expect that such studies will influence the outcome of cases involving voluntary integration plans. It is also less likely that the Supreme Court, when it finally confronts this issue, will be influenced by social science research on the topic. The nature of the issues involved, finally, reduces the potential influence of social science research even further.
C. The Nature of the Issues Involved
Voluntary integration plans raise the difficult question of when, if ever, it is appropriate for the government to use race as a factor in decisionmaking. Although there is no way to measure this, I strongly suspect that most judges and Justices have quite firm views about this issue. Moreover, I suspect that most of them see this question as requiring a normative, moral judgment.' 27 To be sure, one's normative judgment about the general propriety of using race might initially be informed by a sense of how the world works and, in particular, a sense of the inevitability of racial segregation or the importance of integrated schools. Social science research on these topics might, at some point in his or her thinking, influence a judge's views. It seems much more plausible to suppose, however, that judges are like most other educated nonspecialists, in that their world views are only weakly influenced by hard data. Once those views are formed, moreover, they may create something of a presumption about the mechanics of society, which could potentially be overcome, but only if the evidence is reasonably clear and one remains sufficiently open-minded to study the evidence. 28 It seems fair to say that the evidence regarding the benefits of school desegregation is not sufficiently clear to dislodge any but the most weakly held beliefs about the propriety of using race as a criterion in education programs.
To get a better sense of the points I am trying to illuminate, consider three concrete examples, each representing a different approach to the issue of when it is appropriate to use race as a factor in government programs. The first two come from the Supreme Court's decision in Adarand. 129 On the one hand, Justices Scalia and Thomas strongly believe that it is almost never appropriate to use race as a factor in government decisionmaking. As Justice Scalia argued in his concurring opinion: "To pursue the concept of racial entitlement-even for the most admirable and benign of purposes-is to reinforce and preserve for future mischief the way of thinking that produced race slavery, race privilege and race hatred."' 3° Justice Thomas went further: "I believe," he wrote, "that there is a 'moral [and] constitutional equivalence' between laws designed to subjugate a race and those that distribute benefits on the basis of race in order to foster some current notion of equality." ' 131 Justice Thomas wrote in response to a dissenting opinion authored by Justice Stevens and joined by Justice Ginsburg. Contrary to Justice Thomas, Justice Stevens argued that there is "no moral or constitutional equivalence between a policy that is designed to perpetuate a caste system and one that seeks to eradicate racial subordination."' 32 "Invidious discrimination," he continued, "is an engine of oppression," while "[r]emedial race-based preferences reflect ... a desire to foster equality in society."' 33 Justices Thomas and Scalia obviously entertain different beliefs than do Justices Stevens and Ginsburg, but notice that all of them cast the issue in vaguely or explicitly moral terms and that none of them suggests that their beliefs might change with a new empirical study concerning the benefits or costs of some race-based program. The separate concurrences of Justices Scalia and Thomas are especially noteworthy because each Justice identifies potential costs of racial preferences that social science could inform. Justice Scalia, for example, suggests that racial preferences lead to racial hatred,134 which presumably could be tested through surveys that assess whether affirmative action programs increase or decrease racial hostility among participants and observers. Justice Thomas is even more specific in suggesting that affirmative action programs:
[i]nevitably ... engender attitudes of superiority or, alternatively, provoke resentment among those who believe that they have been wronged by the government's use of race. These programs stamp minorities with a badge of inferiority and may cause them to develop dependencies or to adopt an attitude that they are "entitled" to preferences.' 35 Again, survey evidence, like the sort routinely relied upon by courts in trademark cases, presumably could shed light on the veracity of Justice Thomas's suppositions. But it is hard to believe that Justice Thomas is inviting such inquiry or advancing what he considers falsifiable hypotheses. The costs are simply presumed, much in the same way that the Court in early desegregation cases presumed that prior segregation had lingering or widespread effects. Justices Scalia and Thomas, in making empirical assertions without inviting empirical inquiry, indicate that they do not believe the constitutionality of racial preferences should depend on social science evidence. 3 6 Just as importantly, it seems highly unlikely that these Justices would give much weight to social science data that contradicted their assertions.' 37 Contrast this with the approach taken by Chief Judge Richard Posner in Wittmer v. Peters, 38 which raised the question of whether a boot camp style prison for young offenders could consider race when hiring prison guards.' 3 9 Judge Posner relied explicitly on expert testimony offered by the defendants, which stated that the boot camp would not succeed in its mission if there were not more black prison 134. Id. at 239 (Scalia, J., concurring). 135. Id. at 241 (Thomas, J., concurring). 136. Cf. Missouri v. Jenkins, 515 U.S. 70, 119-20 (1995) (Thomas, J., concurring) (suggesting that "social science research" in a desegregation case "certainly cannot form the basis upon which we decide matters of constitutional principle").
137. guards, given that the prison population was majority black.
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Although the experts who offered this testimony had little direct experience with boot camp style prisons, and although they relied on social science evidence regarding traditional prisons, their opinions were both plausible and not contradicted by plaintiffs. 141 Under these circumstances, Judge Posner concluded that race could be used as a factor in hiring prison guards, at least until enough evidence was gathered to demonstrate that there was little need for some correspondence between the race of the guards and the race of the inmates.
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One could quarrel with Judge Posner's reliance on fairly thin social science evidence, but the relevant point for this Essay is that his approach to the issue of using race as a factor in government decisionmaking is strikingly different from that of Justices Scalia, Thomas, Stevens, and Ginsburg. Rather than framing the issue as one involving a basic moral choice, Judge Posner's approach is pragmatic and explicitly tied to existing social science evidence and expert opinion. Judge Posner's approach, for better or for worse, is most likely exceptional among federal judges who confront the question of when race can be used as a decisionmaking factor. It is certainly not the approach taken by the Justices currently sitting on the Supreme Court, most, if not all, of whom-depending on when the Court finally hears a relevant case-will ultimately decide the fate of voluntary integration plans. For these Justices, the use of race raises basic moral and philosophical issues, which social science evidence can at most only weakly and indirectly inform.
III. LOOKING AHEAD
One of the points of this Conference, and the papers in this Symposium, is to consider strategies for preserving or creating racially integrated schools. I have focused so far on the two most obvious strategies. But advocates, lawyers, or social scientists interested in fostering racially integrated schools should recognize that attempting to preserve existing desegregation decrees or promoting and protecting voluntary racial integration plans are not the only tools available.
For this reason, it makes some sense to consider alternative strategies and to examine whether social science evidence might be more influential in connection with these alternative approaches. There are at least three alternatives: socioeconomic integration plans; claims based on state education clauses; and Title VI disparate impact claims. Each of these three routes may offer more promise of success, but social science evidence will likely remain only tangentially relevant to the various court decisions along the way. The only cases that might offer more room for social science evidence to be influential would be those based on state education clauses. I will discuss each alternative, briefly, in turn.
A. Socioeconomic Integration
A few school districts across the country have instituted some type of socioeconomic integration plan. 43 Some officials responsible for such programs have likely been motivated, at least in part, by a recognition that race-based plans are constitutionally problematic and that socioeconomic integration is an indirect, if second best, way to achieve racial integration. Others may have been motivated by the fairly strong and consistent social science evidence establishing the academic benefits of majority-middle-class schools.
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If and when those plans are challenged in court, however, social science evidence regarding the benefits of socioeconomic integration will largely be irrelevant. The reason has to do with the legal standard that will be employed. The use of socioeconomic status to determine student assignment is obviously racially neutral, and it will not trigger strict scrutiny unless it can be shown that the legislators intended to use socioeconomic status as a proxy for race. 145 If such an intent can be demonstrated, which is a difficult showing to make, 146 the case would become identical to one challenging voluntary racebased integration plans. If such intent cannot be proven, any socioeconomic integration plan will be subject to rational basis scrutiny, which is notoriously simple to satisfy. 147 Proof that there are real benefits to socioeconomic integration is not necessary to pass this test; it is enough if legislators could rationally have believed that socioeconomic integration would be beneficial. Although social science evidence regarding socioeconomic integration is obviously relevant to establish this point, it would be an exaggeration to say that the evidence will influence the outcome, because the outcome would be pre-ordained by the selection of the rational basis test.' 48
B. State Education Clause Claims
Another potential route to secure racial or socioeconomic integration is to raise a claim based on the education clauses that exist within every state constitution. A number of courts have held, in the context of school finance cases, that such clauses guarantee an "adequate" education.' 49 Although most cases have revolved around whether a state provides sufficient funds to deliver an adequate education, there is no theoretical reason why adequacy needs to be defined solely in monetary terms. Plaintiffs interested in racial or socioeconomic integration could argue that such integration, along with sufficient funding, is necessary to provide an adequate education. 15 1 Indeed, plaintiffs successfully raised such a claim in Connecticut, in the now famous Sheff v. O'Neill case.' Similar claims were raised in Minnesota,' in a case that resulted in a settlement, and in Rochester, in a case that is still pending. Courts are essentially free to decide for themselves what ingredients are necessary to provide students an adequate education, and many have not been shy about identifying those ingredients. 54 At the very least, social science evidence regarding racial and/or socioeconomic integration would be directly relevant to the question of whether either or both are necessary aspects of an adequate education. In theory, then, there is much more room for social science evidence 148. To be fair, it is possible that the strength of the social science evidence regarding the benefits of socioeconomic integration might help convince a court that such a plan was adopted to achieve those benefits rather than as a proxy for a race-based plan. The stronger the benefits, the more plausible it is to believe that legislators were not simply looking for a way to achieve racial integration through a facially neutral program.
149 regarding the benefits of either racial or socioeconomic integration to influence the outcome of such decisions.
There are reasons to remain skeptical, however, about the extent to which the social science research itself will influence the outcome of any cases alleging that an adequate education requires racial integration. Those reasons relate to the earlier discussion of desegregation and voluntary integration. 155 The evidence regarding the benefits of integration is contested. The issue itself, moreover, is likely to be seen in moral or philosophical terms, and it is an issue about which courts will likely have strong, preconceived views.
There may be more room for social science evidence to influence the outcome of claims that education clauses require socioeconomic integration. Here, the evidence that socioeconomic integration is academically beneficial is generally stronger and more consistent than similar evidence regarding racial integration.' 56 Moreover, although this is speculative, it may be that courts have less strongly held views about socioeconomic integration than they do about racial integration, and they may be more willing to view the issue in instrumental rather than moral or philosophical terms. On the other hand, socioeconomic and racial integration often go hand-in-hand, and regardless of the precise correlation, they may be viewed as linked. A court's views about the propriety of racial integration thus might determine its views about socioeconomic integration, which would reduce the influence of social science evidence accordingly. Nonetheless, if there is one legal context where social science evidence might be useful in influencing a court decision to require integration, this is probably it. Although the integration would be along socioeconomic lines, socioeconomic integration in many areas of the country would produce a decent amount of racial integration as well.
C. Title VI Disparate Impact Claims
Another intriguing possible claim could be based on the disparate impact regulations promulgated pursuant to Title VI of the 1964 Civil Rights Act.' 57 Title VI prohibits programs receiving federal funds from discriminating on the basis of race, and it permits federal agencies to establish regulations to implement the statute.' 58 The Department of Education, like other federal agencies, adopted regulations that prohibit not only intentional discrimination but also policies that have the effect of discriminating on the basis of race. 5 9 Courts have interpreted these regulations to create a disparate impact standard of liability, and the cases operate similarly to those brought pursuant to Title VII, which prohibits discrimination in employment. Plaintiffs bear the initial burden of demonstrating a racially disparate, adverse impact. If plaintiffs succeed, defendants then must demonstrate, in the education context, that the challenged practice is an "educational necessity."
If defendants meet their burden, plaintiffs can still succeed if they identify an equally effective alternative policy that does not have a disparate impact or if they demonstrate that the policy is really a pretext for intentional discrimination.
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To date, most disparate impact claims have challenged tracking, high stakes testing, and funding schemes. 161 A disparate impact claim could be brought, however, challenging school districting policies that result in racial isolation. Indeed, plaintiffs in the Rochester case alluded to above included a Title VI claim along with their claim that an adequate education, guaranteed by the state education clause, requires racial and socioeconomic integration. 16 2 Although the theory underlying the Title VI claim is not discussed in the reported decisions, it is easy enough to describe a plausible theory. Where residential segregation exists between municipalities, and school district lines track municipal boundaries, plaintiffs could argue that the school district lines result in segregated schools. Given that minorities are disproportionately poor and that concentrated poverty in schools creates obstacles that majority-middle-class schools need not face, plaintiffs could argue that the segregation that results from existing school districting policies causes a disparate, adverse impact based on race. In effect, plaintiffs could use the fairly strong body of evidence regarding the difficulties created by concentrated poverty to bolster their claim that de facto racial segregation has an adverse impact on minority students-for the simple reason that minority students will often, as a result, end up in majority poor schools.
Although such a claim might be theoretically plausible, at least two serious obstacles confront it. The first is that plaintiffs may no longer be able to base any claims on the disparate impact regulations. Even if some disparate impact claims make it to court, the legal standards make it unlikely that the social science evidence regarding the benefits of socioeconomic integration will influence the outcome. The key here is the showing required to demonstrate an "educational necessity." Although this standard seems to place a significant burden on defendants to justify the challenged policy or practice, courts have lightened defendants' load by interpreting "educational necessity" to mean, essentially, "educationally legitimate."' 70 That is, courts typically have concluded that defendants satisfy their burden if they can show that the challenged policy has a demonstrable relationship to a legitimate educational goal. Courts, moreover, seem quite willing to defer to education officials on this issue. 7 ' 1 1 2
The, court there was willing to accept, for the sake of argument, that plaintiffs succeeded in demonstrating a disparate impact. 7 3 In the next line, however, the court concluded, without explanation, that defendants' districting policy was nonetheless justified because defendants had a substantial interest in maintaining residency requirements. 174 This, of course, is a non sequitur, as de facto racial segregation could be addressed by altering district lines and maintaining residency requirements within the newly created districts. But it gives a hint of what the general judicial reaction to such a claim might be.
The better response to plaintiffs' claim, and the one that will surely be offered if such claims are brought in the future, is that states and localities have a legitimate interest in maintaining neighborhood schools. It is unlikely that states and localities will offer hard proof in support of the proposition that neighborhood school assignments are preferable to other alternatives; instead, they will likely point to the convenience and sense of community created by neighborhood school assignments. This, in turn, will most likely be more than enough to satisfy a court, especially in light of the deference given to defendants in these cases. Given the predominance of neighborhood schools and the abiding attachment to them throughout the country, it is very unlikely that a court will question the legitimacy of this interest.
The possibility that social science evidence will influence the outcome of a Title VI claim is, in any event, quite remote. This sort of claim, even if focused on the educational harms of concentrated poverty, ultimately raises the question of whether courts should order mandatory racial integration. As discussed above, social science evidence will not likely influence decisions regarding the legality of voluntary integration plans. There is no reason to think that it will have more influence *over claims for mandatory racial integration. Indeed, given the direction of desegregation cases and the dismantling of desegregation decrees, 75 the likelihood that federal courts would use Title VI regulations to restart mandatory desegregation seems sufficiently slim that it would be unrealistic to suppose that social science evidence will influence these cases. 
CONCLUSION
One might ask where this analysis leaves lawyers and social scientists interested in fostering integrated schools, aside from slightly dejected. What, if anything, might be done? Although I think it is an uphill battle, I do think several strategies are available.
The key step, I think, is to develop strong arguments in favor of allowing school districts discretion to adopt voluntary integration programs, as I describe below. But it must first be recognized that preventing a finding of unitary status by employing social science data is likely a lost cause. To be sure, there are hundreds of decrees still in place, mostly because no one has bothered to move for unitary status in those districts.' 76 Documenting the benefits of these plans may indeed forestall motions for unitary status, especially if the decrees are not causing controversy. Lawyers for the original plaintiffs in these cases should thus consider whether a study documenting the specific benefits of a particular plan might carry some strategic, political benefits. This may indeed buy some time. But it will not, of course, preserve desegregation decrees forever. It is inevitable that they will all be dismantled, regardless of potentially relevant social science research on the extent and costs of any ensuing resegregation.
Which leads to the next point: how to fight to preserve voluntary integration plans. Here, I think the lawyers should have the laboring oar, at least initially. Lawyers should focus less on social science evidence per se and more on the pertinent legal standards. As discussed above, the appropriate legal standard to apply to voluntary integration plans is uncertain. Lawyers obviously must be prepared to respond to the Supreme Court's upcoming decision in the affirmative action cases. In doing so, they should focus on two arguments.
First, they should develop the argument, sketched in Part II.A, that school officials should not be subject to strict scrutiny when they act to promote integrated elementary and secondary schools. Regardless of the standard used to assess university affirmative action plans, lawyers ought to argue that something less than strict scrutiny should govern voluntary integration plans at the grade school level. Second, lawyers should continue to develop arguments that racial integration is uniquely important at the grade-school level. Whether the Court concludes that diversity is or is not a compelling interest at the university level, lawyers defending voluntary integration plans 176. See Parker, supra note 58, at 1159-60.
[Vol. 81should argue that integration in grade schools is sufficiently important to satisfy whatever legal standard is ultimately applied. In making both of these arguments, lawyers should emphasize the historical commitment, begun in Brown, to create integrated schools, and they should also emphasize how assigning students to grade schools is fundamentally different from apportioning limited spaces, on the basis of merit, in universities. 177 To make the argument that racial integration is uniquely important at the grade school level, lawyers should work closely with social scientists to develop compelling evidence about a particularly successful plan. That is to say, lawyers should be strategic in selecting the cases that they pursue on appeal. Lawyers defending voluntary integration plans cannot select the plans that will be challenged in court, but they can determine which unfavorable rulings to appeal. They should be careful to select those plans that have the most well documented benefits. To be sure, for reasons explained at length above, this evidence may ultimately fail to persuade a court that is committed to striking down voluntary integration plans, but developing a strong record certainly cannot hurt. Moreover, to the extent lawyers can make arguments about voluntary integration that incline courts to uphold such plans by emphasizing the historical commitment to integrated education and the absence of merit-based issues in school assignments, courts might be more favorably inclined toward social science evidence that supports such plans. For this to work, however, lawyers and social scientists should steer clear of national studies, which can easily be contradicted by other, similarly broad studies. Instead, they should build their case and their evidence around the particular plan at issue.
Whether the effort to defend voluntary racial integration plans is successful or not, lawyers, advocates, and social scientists should also be making the political case for socioeconomic integration. As discussed earlier, the evidence regarding the benefits of socioeconomic integration is quite strong, and it may be that there is less political opposition to such integration than there is to racial integration. The effort to promote socioeconomic integration, however, has thus far been sporadic and disorganized. Some may 177. For an argument along these lines, see Comfort v. Lynn School Committee, 100 F. Supp. 2d 57, 66 (D. Mass. 2000) (emphasizing that race-based transfer plans did not involve any issues of merit: "The policies do not grant preferences to students of one race who are objectively less qualified than students of other races. Unlike many challenged race-based programs, more qualified applicants are not excluded from access to a scarce resource or benefit"), dismissed by 131 F. doubt that a push for socioeconomic integration would yield results, but in my mind, there is no way to tell without first making the effort. If and when such plans are adopted, as they have been in several school districts, 17 1 they almost surely will be upheld as constitutional, given that they should not trigger strict scrutiny.
In short, there are reasons to be gloomy about the prospects for school integration, especially along racial lines. But the situation is not hopeless. By working together to present sound legal theories and a strong political case for racial and socioeconomic integration, lawyers and social scientists may yet be able to prevent our schools from becoming even more racially and socioeconomically segregated than they are today. 
